Introduction
The question of which entities have the capacity to conclude treaties is a sensitive one as treaties are one of the sources of international law. Therefore, recognizing the capacity of entities other than States to conclude treaties has a profound impact on our conception of international law. This article explores the possibilities of indigenous peoples to participate in multilateral treaties. The available solutions might differ depending if one examines the question from a traditional international law point of view or if one takes into consideration the effect human rights law might have on the treaty-making capacity of indigenous peoples. It is recognized that peoples living on territories with a colonial past or occupied by foreign forces possess a certain degree of treaty-making capacity. Under contemporary international law this connects them to the right of self-determination. Considering the special relation of indigenous people to their lands, territories and natural resources in combination with the internationally recognized right of all peoples to self-determination, it is justified to ask whether indigenous peoples can be considered to possess treaty-making capacity under international law. The question whether indigenous peoples in the past, before the formation of the States in which they now live, possessed treaty-making capacity is a disputed issue.
The Capacity to Conclude Treaties
The capacity to conclude treaties is partly connected to the question whether a certain entity constitutes a 'subject of international law'.
1 In a nutshell one could say that all entities having treaty-making capacity necessarily are subjects of international law but it does not follow that all subjects of international law have treaty-making capacity. While States are the predominant actors in international law and referred to as 'original' subjects of international law, there is no rule in international law that would exclude other entities from gaining such a status.
2 The criteria traditionally associated with statehood, i.e. population, territory and effective government can be indicative concerning an entity's treaty-making capacity. The right to self-determination has proved to be able to compensate for some of the shortcomings concerning the fulfilment of the criteria set for statehood or the recognition of an entity as a sovereign State.
3 Some indication of an entity's treaty-making capacity can also be drawn on the basis of what kind of capacities may reasonably be seen as necessary in view of the purposes and functions of a certain entity, to enable it to fulfil its tasks. The precise extent of the status, which different entities have acquired, remains controversial, 4 but evidently other entities than States are considered to have acquired the status as 'subjects of international law', some of which also possess treaty-making capacity.
5 The Vienna Convention on the Law of Treaties, 6 which regulates treatymaking by States, does not exclude the capacity of other subjects of international law to conclude international agreements.
7 It is set forth in Article 3 that:
"The fact that the present Convention does not apply to international agreements concluded between States and other subjects of international law or between such other subjects of international law, or to international agreements not in written form, shall not affect: (a) the legal force of such agreements; (b) the application to them of any of the rules set forth in the present Convention to which they would be subject under international law independently of the Convention; (c) the application of the Convention to the relations of States as between themselves under international agreements to which other subjects of international law are also parties."
